which Verizon interconnected with competitors a?loop facilities. However, the response aiso
makes clear that these imerconnections were underaken aS “interim”™ measures 1o
accommodate competitors who needed to interconnect prior to the date Verizon could finish
constructuon of dedicated interconnection facilities. In other words, Venzou’s response
corroborates NCC’s claims ~ Le., that Verizon does not interconnect at loop facilities as an
initial matter, but does S0 as an ““interim”solution when the competitor is under duress, atleast

nartly as the result of Verizon’s insistence on building dedicated interconnection facilities

C Verizon’s Obligations Are Defined Not Ounly By The Provisions Of Iis ICA
With NCC, But By The Provisions Of Sections 251(b) And (c) Of The Act,
As Well As State Law.

[n its brief. Verizon suggests that. once ao ICA is approved by astate commission, that
agreement governs the parties’ legal oblizations exclusively,, essentially superseding the
parties” obligztions under Sections 251(b) and (c) of the Act. ¥Z Brief, at 10-13; This
suggestion is not consistent with the terms of the ICA between NCC and Verizon, and is nor
supported by the case law cited by Verizon. Finally, even if Verizon were correct, anumber
of the violations of the Act cited by Staff in its brief, occurred prior to the Commission’s
approval of Verizon’s lcA with NCC.

Staff went to great Iengths to describe the manner in which Verizon's delay in executing
and filing for Commission approval, the IC A with NCC violated Sections 25 1(b) and (¢) of the
Act. These viclatons occurred before the Commission approved the ICA between the parties.
indeed before the ICA was wen filed with the Commission.

But once the ICA was approved by the Commission, the obligations imposed on the

4
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parties under Sections 23 i (kY and (2) ofthe Actwere not rendered a nullity, as Verizon asserts.
are not vitiated Infact the ICA between the parties clearly incorporates the provisions of the
Act, imcluding Sections 23 1(h) and (<), implementing reguiations, and state law.

The IC A makes clear that “*{eJach Party shall perform, terms, conditions and operations
under this Agreement in a manner that complies with all Applicable law, including all
regulations andjudicial orregularory decisionsof all duly constituted governmental authorities
of competent junisdiction”. MCIm ICA, Part A, Section 6.1 Further, this section cf the I[CA
provides that, “[i]n the event the Act or FCC Rules and Regulations applicable to this
Agreement are held invalid, this Agreement shall survive. . .*. Id. In addition, the ICA states
that its validity, as well as *the construction and enforcement of its terms, and the
interpretation of the rights and duties of the Parties, shall be governedby the Act and the laws
of the State of West Virginia. - .”. Id., Section7.1.

More importantly, the ‘Warranties” set forth in NCC’s ICA make clear that the
“peneric” obligauons imposed by Sections 251(b) and (¢) of the Act, as well as state law,
aovern the parties® dealings with one another, including with regard to interconnection. That

Section of the ICA states, in pertinent part:

13.]  As more specifically set forth herein, each FParty shall perform its
obligations ‘/#ereunder ai Pariry, os defined In Part £ o this
Agreemeni, which definition U intended it embody the performance
provisions set forth n 47 USC. § 251, and any implementing
regulations thereunder . .

* *
x .

13.4  4s more specifically set Jorta in Attachment [V, Bell Atlannic shell
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provide {znierconnection ai Parity and on & Non-Discriminatory Basis.
MCIm shall provide Interconnection on a Non-Discriminatory Basis.

MCIm ICA, Part A, Section |2 (emphasis added). That the “yeneric” obligations 0f the Act
continue to govern the parties’ relationship; even after approval of the ICA., is thus clear. Far
from superseding the obligations set forth in Sectons 251(b) and (c) of the Act, the FCC's

regulations, and the Comuussion’s Telephone Rules which adopt those obligations, the ICA

expressly incorporates those obligations.

Moreover, the decision relied upon by Venzon for its assertion that Sections 251 (b)
and (c) ofthe 4ct no longer apply after approval of an ICA,’ is not on point. The parties
thernselves have wcorporated -- and agreed to be bound by -- the obligations set forti in
Section 231 of the Act, and any implementing regulations thereunder (state or federal).
Furthermore, the unique facts of the Tunko make that decision distinguishable. There. a
competitive LEC’s customer sued Verizon directly alleging violations of, among other things,
Section 251 of the Act — despite the fact that the competitor and Verizon had resolved a

dispute between them pursuant to their ICA’s dispute resolution process. Trinko, 305.F.3d at

94-95. The dispute resolution provision in the ICA made it clear that the procedures of that
process were “the exclusive remedy for all disputes” between the carriers “arising out of this
Agreement or its breach”. Id. at94. The plaintiffs complaint, alleging violations of Section

251 of the Act, was dismissed by the district court, and affirmed by the appellate court. The

‘Law Offices of Trinko v. Bell Atlantic Corp., 305 F.3d 89 (2d Cir. 2,002). Verizon
grroneously cited the case as being reported Nthe F.2d. See VVZ Brief, at 11 Fn. 26.

6
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appellate court concluded that the obligations of Section 251 of the Act are nor “free
standing,” that they are implemented through state approved ICAs which may be negotiated
withowt regard to the standards in Sections25 1(bj and (c), and rhat *[t]o read tha [Act] in @ way
such that ILECs are governed exclusively by the broadly worded language of section 251 would
make the option cf negotiating interconnection agreements without regard to [the standards
in Sections 231(h} and (¢)] superfluous”. Id. at 104.

At most. Trinka suggests that parties may. by negotiation, agree to standards different
than those set forth In Sections 231(b) and (c) of the Act. Here, Verizon and NCC expressly
agreed to be bound by those standards, including any implementing regulations. Nothing in the
TCA governing NCC and Verizon suggests rhat the interconnection obligations in Sections’
251(b) and {c), or regulations implementing those obligations, have been altered. modified or
abrogated by the parties’ agreement.

Verizon's suggestion that its interconnection obligatons are spelled out exclusively in
the ICA, and more importantly, that NCC’s ICA does not incorporate the obligations set forth
in Sections 251(h) and (c) ofthe Act, as well as implementing regulations, must be rejected.”

D. The Rulings Cited By Verizon Actaally Suggest That 555 To NCC Should
Be Considered Local.

Verizon claims that there “is N0 rational basis for reanng calls to 555 numbers™ any

“Verizon also Cites Yerizon North, Tnc. v. Strand, 2002 WL 31477193 (6th Cir.
1002), for the propositior that the state may not impose a different set of interconnection

duties under state law. VZ Bref, at 13 & Fn. 31. The Commission did not impose a
different set of obligations under state law, but rather imposed identical interconnection
standards as a matter of state law. Therefore. Strand is inapposite.

7
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differenty than other non-geographic dialing codes (such & 500, 800, 900, ctc.) VZ Bricf
at 23. Unfortupately for Verizon, there is a rational basis for the Commission treating 555
wraffic differently — namely the fact that the Company itself treats 535 traffic as local rather
than access.

in its brief. Verizon suggests that the fact it treats 555 traffic as local for itself is of no
import.,and cites two cases to suppert its clam that 555 traffic IS access, regardless of how
Verizon denomnates it. VZ Bnef. at 22-28. Contrary to Verizon’sreading of the decision.
these cases actually support NCC’s (and Staff‘s) position that Verizon’s characterix'zja;ion of
555 traffic as local Is determinative.

Verzon cites the FCC’s decision regarding intercarrier compensation for interl. AT.A
foreign exchange (FX) service in AT&T Comoratios v. Bell Atlantic - Pennsylvania’ as
sapporting its position. VZ Brief, at 23. Verizon correctly characterizes the FCC’s ruling
regarding interLATA FX service — ie., that interexchange carriers are subject to common
carrier line {CCL) charges imposed by local carriers for use of their facilities to complete such
calls at the “open” (terminating) end of the call. VZ Brief, at 24; BA-PA MO&D). at 179-80.
What Verizon omits to discuss - significantly — is the FCC’s decision with respect to
intral AT4 FX service. IntraLATA FX serviceis more akinto Verizon's 555 service offering

bacause. under the terms of Verizon’s tariff, 555 service is offered ona LATA wide only basis

“**MemorandumOpinion and Order,” AT&T Corporation v. Bell Atlantic -

Pennsyimiz, File Nos. E-95-006, e al., FCC 98-32 1(Rel. Dec. 9, 1998) (BA-PA
MO4&C).. .Relevantportions of this decision are attached as Appendix A.

8
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~ in other words. all 555 traffic carmed by Verizon under its Intel{iLinQ Service, begins and
ends within the same LATA. Staff Cross Exh. 3, Tr. 111, at 58. Thus, Verizon’s IntelliLinQ 533
service is purely witral. AT A traffic, not interL AT A maffic.

The FCC concluded that, “‘unlike the case of an interLATA FXline,” a CCL charge could

e imposed for the entire circuit used to provide inral ATA FX service. In reaching this

conclusion, the FCC wrote:

[W]e agree with the LECs’ view that the connection between the subscriber and
the home end office mn inral ATA FX service, however it may be denominated,
is the functional equivalent of a common line for purposes of determining CCL
charge liability. It is a dedicated h e used merely to extend the subscriber’s
connection to a more distait end office n the same LATA, i order to obtain
chaltone and various other features available in that distant office.

BA-PA MO&O. a 982. The FCC’s conclusion, it noted was consistent with an earlier ruling

in which a local exchange carrier was allowed to assess one, rather than two, end-user common
line charges on intral . AT A FX calls: on the rationale that, i the case of intraL ATA FX service.
“it is clear that only one access point exists, the access point has simply been linked to the
customer's sewing office by a regular loop joined to an FX line”’. 1d.

I n other words, with regard 1o intralL ATA FX service, the FCC considers the entire
cireurt to be a local ine subject to the impositionof CCL charges. Similarly, for intral. ATA
555 maffic, the entire circuit should be considered a local Line and as such, traffic cught to be
carried over local interconnection trunks, unless FCC rules or ATIS guidelines provide
otherwise. And as the record in this case makes clear, neither the FCC’s rules nor the ATIS

swidelmes require 553 traffic to be treated as access — unlike the situation wirh 800, 500 or
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AO0traffic.

‘Theother case cited by Verizon doesnot help iteither.! In Mountain Communications,

the FCC determined that an incumbent LEC may assess toll charges against i#s customers who

call a paging carrier’s customers pursuant to a wide area calling arrangement between the
carriers. Id. at $1 1. In addition, where the wireless carrier opts to “buy down’” the incumbent
LEC’s customers’ costs to make these calls through a wide area calling arrangement (using
dedicated toll facilides), the FCC concluded trat the incumbent could charge the wireless

carner for those toll facilities. Id. at 12

Verizon's ¢laim that the FCC“sdecisionin Mountain Communicationsshould apply begs.

the ultimate question — namely whether the facilities over which 555 traffic from Verizon.
customers to NCC should be considered toll or local. More importantly, however: the FCC
reiterated its prior determination that its rules prohibited incumbent LECs from charging

wireless providers for delivering LEC-originated traffic originating and terminating within the

same Major Trading Area, on the grounds that this constitutes ““local))traffic. 1d iu other
words, calls from ILEC customers to wireless customers anywhere within the MTA, which
typically is much larger than anILEC's local calling area, is considered “local” forpurboses of
recipro.'cal compensation. This means that, unless the Commission dstermines 555 traffic to

be access, it couid be considered local and NCC would not be charged for traffic originating

*See “Memorandum Opiuiog and Order,” Mountain Communications. Inc. v. Qwest
Commurcations (pternational, Inc., File No. EB-00-MD-017, DA 02-250 (Rel. Feb, 4,
2002) (Mountain MO&Q). review denied. In re: Mountain Communications. Inc., File No.
EB-00-MD-017, FCC 02-220(Rel. Tuly 25,2002).
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23071 ATATHION A NI o7 e om oo



and terminating withm the local calling area. whch in this case would be consistent with
Verizon’s LATA-wide IntellLinQ) offering.

The fact remains that Verizon. by tariff - approved by the Commission - has designated
555 waffc as local for its own customers. Verizon has, in essence, opted for such traffic being
treated as local, and the Comrmission has approved that choice. Moreover, ATIS has not
directed that 555 traffic be considered access (aswas the case for 500, 800, 900, etc: traffic),
insiead leaving it to individual state commissions to decide whether it should be considered
access or local. To allow Verizon to treat such traffic as local-for its retail customers. while
it imposes access charges for its customers’ calls to NCC’s (or other competitors™ 555
numbers, would be anticompetitive and discriminatory. There is ne question but that NCC and
other competitors will be at a competitive disadvantage if they are precluded from offering 555
service 10 their own customers, comparable to that offered by Verizon ta its reta:! customers.
NCC will be forced to pay access charges for traffic, originated by Verizon’s customers and
rransported to NCC's 555 customers, thereby raising NCC’s costs to provide competing
service. Finally, if Verizon I directed to carry traffic its customers origumate to NCC's 555
number;, there should be no addirional cost to Verizon so long as the same Limitation on 555
calling contained N Verizon’s tariff applies to competitors (Le., 555 is available only to
Internet service providers), since such traffic is not subject to reciprocal compensation.

E.  Verizen’s Proposed Corrective Measures Are A Good Start, But Need To
Given The Force Of Law By Commission Order.

Staff appreciates the corrective measures Verizon has undertaken to implement to heip

11
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prevent future flascoes. Verizon's proposed corrective measures in several respects rrurror
those recommended by Staff in 1ts inifal brief and, indeed may be MOre swingent. These
measwes are a good start. However, Staff believes that, Nlight of Venizon’s violations Of
Sections 25 1(b) and (c¢) ofthe Act. as well as its engaging in practices that are unreasonable,
etc. under W. Va_ Code § 24-2-7(a), it is incumbent upon the Commission to fix reasonable
utility practices by order. In short. the Commission should not only accept the corrective
measures offered by Verizon — it should impose them as affirmative obligations by order. Any
modifications Or changes to these measures accordingly would require prior consent and
approval of the Commission.

III.  CONCLUSION.

For all the foregoing reasons, the Commission should enter an order:

‘1) Finding that Verizon violated Sections 251{b} and (z) of the Act, as well as
requirements of the Commission's Telephane Rules, in interconnecting with
NCC;

023 Directing Verizon to implement the corrective measures it offers to undertake,
In accordance with its initial brief, and

2 Directing Verizon to route 353 traffic from its customers to Internet service
providers served by NCC, or other cornpetiton, over local interconnection

ks,
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Respectfully submitted. this 10thday of December, 2002.
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Federal Communications Commission FCC 28-321

West ponts out that some CPE 15 alsg capabie of establishing three-way calls, and argues thsr
applving CCL charges :0 three-way calls {acilitated by CPE. bur not to those established by the
LECs senvice, would discriminate agawnst subscribers wha choose to use CPE capabilities.™™

ii. Discussion

69.  Once again, the [XCs' position overextends the Section 69.105(a) requirement for
commen line use. Three-way calling enebles the subscriber to participate in two wholly separate
calls at any gven ume and subsequently to jomn or link them for conferencing purposes. ‘Both calls
may originate Of tefminate over the subscriber's common liae, bur h e fact that they are transmmned
over that line simultaneously does not negate the independent, beneficial uses of the line by each.
Because two calls originate or terrminate over h e subscriber's common line, both properly incur a

CCL (charge.

70. Nor can we agree with MCTs contention that the LECs' imposition of two CCL charges
on the subscriber's end of a three-way calling configuration results in double recovery where one
call i an wnterstaie call and the other is subjecr to an inral ATA toll charge or other intrastate
charge paid to the LEC for the option  As mentioned above, three-u-ay calling involves two distinct.
calls using the same line. even though each call originates or terrninates over the same common
line. Therefare It is proper for a LEC to assess a CCL charge on an IXC for the interstate call, even
1f'the ZEC collects other intrastate charges for the intrastate call.

f. Foreign Exchange (FX) Service
i. Description and Contentions

71. Foreign Exchange (FX) service connects a subscriber ordinaniy served by a local {cr
"home") end office o a dwstant (or "foreign") end office through a dedicated line from the
subscriber's premmises to the home end office, and then to the distant end office. The 'home" end 13
known s the closed end, while the "“foreign” end is known &s the open end. In effect, this gives the
subscriber a dial tone presence in the disranr exchange without additional toll charges.’” Ia
interLATA PN service, whch is offered by AT&T but nor MCL'"® the home and foreign end
officés are in different LATAs, connected by the IXC's interstate private lines. [n intral ATA FX
service. which is offered by the LECs, the borne and foreign end offices are in the same LATA,

I..conzinued)
Br at5 GTE Br.at 6.

17}

" Bell Adantic Br. at 10; SWBT Br at 93WBT Reply ai 11; Pacific Br a15.

7%

<3 West Reply at 12, See Section IV 2.a., regardineg similar slaim in call forwarding,

112

AT&T Br. ar 18-20,

18 = 1
) °‘ See Lerer om Frank W Krogh, Counsel MCL w0 Gerald H Chakerian, Formal Complaints and
invesngancns Branch, Enforcement Division, Commor Carmer Bureau, Federal Commumicarons Comrission
MNovernber 28, 1996). :
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Federal Communications Commission DA 02-250

¢ Qwest May Lawfully Charge Mountain for Wide Arca Calling.
1 As discussed zarlier, section 31.703(5) 0fthe Commission's rules bars 3 LEC gom
chergmng for the delnvery of trafic that eriginares on the LEC s own network.”” Ig the I'SR
Hiretess Order. rhe Commussion found that. pursuant to secrion 31.703¢b), 2 LEC mav not
cnarge CMRS providers for the delivery of LEC-originated traffic that originates and terminares
withun the sarme Major Trading Area ("MTA™). as thus consatured local e=2ffic under the
Conmission’s rules.™ The Commission noted, however. that norhing prevents a LEC from
charging its end users for wtral. ATA toll calk rhar originate on its nrrwork and terrmunate over
facilities thai are situared enrrely within a single MTA.™ Thus. if e LEC end user makes a call
from ose iocai calling area i0 = paging customer whose number is assigned to a central ¢ffice N
ancther local calling area of the LEC. the LEC m y assess the caller the appropriate toll se: fonh
tn its local rariff, even if botk LEC calling areas are within the same MTA. Importantly, however.
the Commission acknowledged in the 7SR Wireless Order the possibility that a paging carrier
might want to avoid having callers t0 its customers pay such toll charges, Thus, the Commission
concluded that section 51 703(b) does nor preclude a CMRS zarrier and a LEC from entering ¢t
wile area calling Of reverse billing arrangements where the CMRS carrier can "*buy down" the
cost of such calls 1o make it 2ppear to the LECs™ end users that they have made a local call raiher
than a toll call.”™ Moreover, the Commission concluded thar its tules do not prohibit a LEC from
charging the paging carriars for those services.”® The Commission's conclusion that section
51.703(b) allows a LEC 1o charge for wide area calling or similar services was based on the fact
thar wide area calling services are not necessary for interconnection or for the provision of service
by @ paging provider 10 its customers, as wel as the recognition that the Commission”sruies do
nor require LECS to offer such szrvices ar ali,”’

|2, As noted above. the wide area calling arrangement at issue here involves Qwest’s
provision of dedicated rell facilities that connect Mountain’s DID numbers in each ofQwest’s
local calling areas o Mountain’s interconnection point in another Qwesr local calling area. Thus.
the calling customer i each of the lacal calling areas calk a local number to teach a Mountain
sutscriber and avoids incirring roil charges.”™ Mountain contends that Qwest violates the

* AFCER $ILIDNE).

v T3P Wirgiess Order. 13 FCC Red at 11177, % 31, Mountain notes that section 51.701(b)(2) defined “locw
telecomrmunicacions mafic” as “ralezommaunicarions waffic berween a LEC and a CMRS provider that. 2t the beginmng
of 2 call. adiginates and tecminates within the same MTA /d. The Commission’s recant cemaval of the waoed “ecal”
forn section 51.702 doas noi alier the defimirion contained in section $1.705(2)(2). See Reciprocal Compensarion
Remand Order. 16 FCCRed 219167, % 34, and 9175, 936

2 TSR Wireless Order. 13 FCC Redai 11177931

3 F(:',. ‘

¢ i,

" Jd & 111774530, ’

Seg Owesr Brief 20 10-12. Sscond Supplemental Detlaration of Shery! R. Fraser, at " 7-8.
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Federal Communications Commission DA 02-230

Commission’s rules by charging Mountain for rhe dedicated 1ol faciires that Qwest yses 0
transport calls made te Mountan $ mierconnection pomnt from outside of the Qwesr iocai calling aren
where Mountain's imrerconnection pornt resides.”* Mounrafn argues thar. because 8 CMRS carrier's
locd tallme area is zn MTA. Qwesr is not permitted 1o charge Mountain O faeiliries Used by Quest 1D
deliver calls fom anvwhere within the MTA o Mourtain's interconnection pomnt.”® Mountair similarly
matuaines thar Qwest cannot charge it for facilities Qwess uses o deliver 10 Mowntain's interconnection
poun calls made to DI numbers chit are curside e Qwest-defined local catling area but wpm the

same MTAL and the same LATA. because those faciliries are used 10 deliver Qwest-ongmaied traffic 1o
i

Mounram,”

L3 Based on the Commission's analysis of wide area calling arrangements in 75K
Hirgiess. we agree with Qwest thar tne provision of dedicated toll facilities by Qwesr 1o ¢nable
Mountam to ofer its cusrorners a lacal number i several local calling areas is an optional service
that is not necassary for interconnection.” We nore that Mountain does not dispure that this
sence B aor necessary 1or interconnection.” Moreover, aithough'Qwest concedes thar it raust
allow Mountain to inferconnect without charge at my point within an MTA rhat 15 withia the
LAT ™ Qwesr disagrees thar it must transport, free of charge, all calls made to Mountain within
the MT.4 10 Mgunrain's tuerconnection point. Qwest poimts out that, for those calls made by its
end users in local calling areas outside the local calling area whers Mountain's iInferconnection
point resides, Qwest would ordinarily assess toll charges to those end users, pursuant tc Qwest's
General Exchange raniff in Colorado.”” We agree with Qwest that, pursuant to the 75R Wireless
Orger, if Mountain wants to avoid having callers to 1ts customers pay such charges ip access
Mounizin's network it may enter into a wide are2 calling arrangement with Qwest. Mountain has
effectively entered into such an arrangement with Qwesr by requesting dedicared toll facilities to
rransport calls made to DID numbers provided 1o Mountain’s customers, free of charge to
Qwast’s customers. We. therefore. conclude that Qwest is not prohibited from assessing

Mo intain charges for such services.

V.  ORDERING CLAUSES

14,  Accordingly, 1T IS5 ORDERED pursuant to sections 4(i}. 4(}). and 208 of the
Cornmunications Act of 1934. as amended, 47 U.S.C. §§ 134{}, 154(j), 208, and sections
$1.703¢b) and 51.709(k) ofrhe Commission’s rules, 47 C.F.R §§ 51.703(b) and 51.709(b), chat
Mountan's Compilaint 1S DENIED and :ha rhis proceeding IS TERMINATED as of the Release

o Mownrain Briefat 7-9,
“ fd ar g,

. Mouniain Briefat 8.
= See Dwest Briefar 10-12,
See Mounrain Srief av 7-9.

= . Pwesr Briefat i)

fa.
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connected by the LEC's intral ATA. interoffice |ines.'”’

7. The [XCs contend rhar the LEFg(s impose tmproper CCL charges o originating or
terrmunating calls that ransit ap interLATA FX service subscriber's closed end. The [XCs. noting

that the link berween the subscriber and the home end office is special access and chat the link from
there to the foreign end office is a private line (i e., together compnsing the FX closed end), argue
char the links cannot be considered as a common line and 30 should not be subject to CCL charges.
The IXCs support this charactenzation cf the closed-end & private or dedicated by reference to
court decisions!™"and staremnents Or omissions by the LECs themsetves.'” The IXCs also contend
that ‘there IS no other common line forming part of this service that hnks a premises in the foreign
LATA to the foreign end ofice. Accordingly, they conclude. no CCL charge for any part of the
closed end is appropriate '

73,  BeliSouth and GTE object to any consideration of AT&T's claims regarding
interl ATA FX service, arguing that AT&T did not allege any vielations involving interL ATA FX
service in its complaint and raised them for the firstame in 1ts briefs.'*! Bell Atlantic, oh the other
hand, states that only issues pertaining to interL ATA FX service are rased in AT&T's complaint.'¥

74 Regarding the merits of AT&T's claim, BellSeouth argues that CCL charges for

wter ATA FX service are properly imposed at the distant end office’® because the Commission

has not exempted calls between interstate switched access services from CCL charges.”™ Orther

77 See ep. AT&T Br at 6.7, BellSouth Br. 15-36.
P ATET Br. ar 20 (ciing, irer afia, Nationa! Associction of Regulmiory Uity Commisswrrer;' v. Federal
Communicanons Commission, 737 F.2d 1095, 1105 (D.C. Cir, [984) (NARUC v. FCC)). ‘

73 {citng, e.g., Bell Atlantc’s Answer atpara. 5; S West response (o lmerrogateries ar §), MCI Br.ats-7.

"0 AT&T Reply 2t 18-20; MCI Reply at 9. AT&T does not clearly distinguish these two possible locations of the
unjust fed common line sharee Y4 describes the following FX scenzrio wn Arachments 2 and 3 m it mam bnef: A
subscriber o home LATA 2 obtans a izlephonic presence it foreign LATA 1 by purchasing imtetl AT A FX service, and
places 2 call to, or Teceives & call fom, a pary @ LATA 3. AT&T apparendy contends that {or calls foBowing this
patern. the LECs wmposc CCL charges, either originating charges for calls inidated by the subscriber or, terminating
charge; for calls reczived by the subscriber, ar the foreien end office in LATA [, even though no common lige faciliticy
are emploved i that LATA. AT&ET Br. at 15, Ar other points, howaver, AT&T seems to argue that the LECs impose
CCL charges a1 what traditicnally has been etmed the "closed end" — the private lines connecting the subscriber o the
heme end ofiice and, possibly, on to the foreign end office. AT&T Reply ar [5-20.

#' BellSouth Reply at 13-14: GTE Reply ar 1221,

* Bell Atlannc By at 10 0,22,

[1X]

This:s LATA 1 AT&T'S three-L AT A exarpple descrived in note 180, supra.

154 ) .
- Bellouth Reply at 14 n.43 {ie.. the closed end is special access and the open #nd 15 Feanwe Group A swirched
access) .
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LECs arzue thar :he three-LATA scenario described in Attachments 1and 2 10 AT&T's brief IS aot
the most efficient or cost effective means for making mterlaTA calls, and 15 so rare that iz js.
virrual'y nonexistent.'** [n addition. die LECS stare that CCL charges zre properiy assessed at the

spen ead of an interLATA FX call."™ and that they do notassess CCL charges at the closed end.'*”

73, IntralLaTA F Sservice. in contrast 10 interLATA FX service, iS provided by the LECs,

and 'the subscriber and distant end office are within the same LATA.'"® The DICs assert that the

LECs unfawtully apply CCL charges ar the distant end office point because private lines zonnect

the subscniber 1o the home end ofice. and privare lines also run between the rwo end offices. '*

The IXCs claim that, because the Lines connecting the subscriber to the hame end office cannot be

u\s-? tgo qg%ke calls without also using the intral ATA FX function, such lines are not common
cilities.

76. The LECs contest the TXC3' characterization of the connection between the intral ATA
FX service subscriber and the home end office -- and in some cases the link from there to the
foretgn end office -- as 2 "private line." They maintain that an FX service subscriber purchases

hasic local exchange service. including common line, and that FX service merely extends the
subsctiber's local leop 1o a different local calling area within the same LATA.**" Thus., the LECs
argue that intralLATA FX service is a tvpe of local exchange service. They assert that, aithough dial

tone and other functions are performed at the distant end office, the subscriber's connection 10 the
home end office is, ultimately. used for local as well as interexchange access.'™> Moreover, some

LECs state that they assess CCL charges for the line between the subscriber and the home end
office, not the private line connecting the two end offices."’

77 The LECs emphasize that inmaLATA FX service is a local exchange service,,and they

* zumeritech Reply at 10: U3 West Reply at §; ¢f. NYNEX Reply at 14,

. Bell Adantic Br. at 10, Ameritech Replv at 9-10, NYNEX Reply at 13: SWBT Reply at 12. SWRBT, for
example, notes thar a CCL charge ar the foreign end offics is required by Secton 69.105(b)(2); SWBT Reply ar 14-15.

"7 fee ez Amentech Reply at9; SWBT Reply at 12,
8 fee eg. AT&T Br.ac 9.

g an 19221,

' jg'at 21 MCI does not clearly distinguish oecween interLATA and intral ATA FX, but it incorporates by
rcfcmntt all of AT&T's arguments on both nvpes. MCI Br. 6-7; MCI Reply at§.

1 smentech Br. m 18, Amerilech Reply a1 10; BeliSouth Br. a1 41; SWBT 8r, ar']10; Pacific Br. a! 5' ; OTE
R*plv at Ll

Y7 oo NYNEX Reply at 14-15; BellSouth Br. a1 4142, SWBT Reply at 13, 15: Pacific Br. ar 6-7,

' SWET Reply at 13: ¢ff NYNEX Reply at |5 (records usage associarad with the commion [ine | subscriber. nct al
distant #nd office as indicated 1 AT&T Br. at Amachments 4 and 5) '

32

527724 SIADEACH o 14930y WET2:er 28, TT 233



Federal Communications Commission FCC 08-31]

argue mat the authonties on which AT&T relies for its claim that all FX services use pﬁvatc lines
are distinguishable because these sources involve interstate, merLATA £X service.!% BellSouth.

for instance. contends that an end user's selection of the FX option 0ES nor alter the fact that the
subseriber's premises are connected to @ Class 5 office 1in the home LATA. OF the fact rhat the
option 13 pasicallv local exchange service,'™ Finally, SWBT argues thar CCL charoes are
warranted becavse FX calls use rhe hone end office switching equipment.'* °

iL. Discussion

78, First, we disagree with BeliSouth and GTE that AT&T failed to raise allegarions
concerrung werLATA FX service w its complaints  Although AT&TS complaints could have
been clearer on this point, we find rhar it raised both interLATA and inmel ATA FX service
sufficiently to pur the LECs on notice that both services were at issue. WE note that AT&T
mcluded dvagrams in 15 complaint depicting both services, and, reading the text ofthe complaint in
somjunction with these diagram. we believe it is clear that AT&T complained of both services.'’
Morenver, the remaining LECs did not object on this ground i their briefs, and several responded
10 AT&T's allegations on the merits as 10 both services. ' ™®

va. There is no guesuon that the closed end of interL ATA FX service is a dedicated

{acily - consisting 0f LEC special access and other dedicared LEC or IXC components -- that is

directly linked to the foreign ceamal office. because the line cannot be used to call anyone within
the home LATA without incurring interLATA toll charges. Accordingly, the LEC sheuid not

impose a CCL charge specifically attribmable to this facility as if it were a common line to the
foreign office. and, it appears.none of the LECs do.

80. On the othm hand, a CCL charge is appropriate at the open end of an interLATA FX
tine.. A call with one terminus at the closed end transits the foreign centrai ofice on the open end

and witimately may link over a cnmmon line to any station in the foreign exchange or, poienually.
ro anv station on the entire public switched network. Thus any completed interLATA FX call.

whether onigimanpg or terminating on the FN subscriber's closed end, will have an actually-used
comaron Yine at the terminus of the open end. QU conclusions here are consistent with Section

69.105(p)(ii1) of the Commission's rules,whch provides that "{z]ll open end minutes on'cails with

%% BellSouth Reply a1 15-16.

™ BellScuth Br. ai 41; see BellSouth Br. ar 4246 (discussing the local service nanme of inrel ATA FX service).

™ SWBT Br. ar 10: SWBT Repiy ar 15.

"t See ez US West Complaint at 8-6 & Arachment D,
oy . T

o Lo addiuon, MCT's complaint against Ameritech does sppesr 1 raise the imerLATA F¥ service issue. MCI
;:iu?;g:am &l 0. para. 9(d). (Because MCJ does ot offer interL ATA FX service. it 2ould not be ip the positon of e
Wi fer the FX customer who orizinates 2 cal! from the home LATA 2 1o the forgeign LATA | 1n AT& T three-L AT A
scenanic. MO couid. hawever, be in the postion of the IXC carmvng a call onginatzng in LATA 3 to the FX zustarner's
dial-rone presence in foreign LAT A 2 in that scenario. } ‘

ok
L
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one open end {e.g, an 800 or FX call) shall be meared as terminating minutes.” \This rule
recoonizes that the sole CCL charge for an FX call 15 the one attmibutabie to the common line Of the
non-subscriber who originates a cali 10, or recerves a call from, the F2{ subscriber, and it provides
that. even {f a3 call originates at the open end, the single CCL charge should be deemed as
rerrmunanng in order to be charged at the higher terminating rate. We note, however, that calls
placed according w AT&T's three-l ATA scenario me not subject to CCL charges for the link
berween the foreign end ofice and the [XC's POP 1;n LATA 1 on the side enroute to LATA 3.
because 15 net a cormmon line; the only comamion line on the open end is the terminatiort in LATA

-

SI. As w intral ATA FX service- we find that the IXCs have not demonstrated rthat the
LECs are violating Section 69.105(a) of our rules. We disagree with the OXCs' characterization of
ihe line between the subscriber and the LEC as a "private” line. Unlike the case of an interl ATA
FX line. the inzaLATA FX line connects an end user to a LEC end otfice in the same LATA and
can be used in cemmeon for local exchange. malLATA toll, and inter_LATA toll calls. The various
authonves that the IXCs cize to support their charactenzation of FX service a$ a private line service
address only ineerLATA FX.'™ Those decisions do not discuss or definethe nature of inral ATA
FX Service. I addition, the subscriber's inability to make focal calls without also triggering the
inral. ATA FX service function, a point on whch AT&T heavily relies, 15 not dispositive. |t
appears that w many cases, the subscriber may indeed make toll-free calk within the entre
LATA ™ 1n any event we think that this factor may aid in understanding the call configuration,
the role 0Of the LECs, and the difference benween imerLATA and intral, ATA FX service, but it does
nor meen that the connection necessanily functionsas a pnvate line for the purpose of CCL charge

analysis.

§2.  Therefore, we agres with the LECS view that the connection between the
subseriber and b e home end ofice in inraLATA FX service, however it may be denorinated, is
the functional equivalent ofa common Hne for purposes of determining CCL charge lizbility. Itisa
dedicated line used merely to extend the subscriber's connection to a mare distant end office | the
same LATA, in order 1o obizin dialtone and vanous other fearures available inn that distant office.
Our findings are also consistent with the Common Carrier Bureau's approach to inwalATA FX
sarvice in Bill Correcrors.™"' In that case, the defendant LEC was assessing two EUCL charges on

iniral AT A FX calls: one based on the line between the end user and the home end office, and a
second based cn the line connectng the home and distant end offices. In ruling that only one

EUCH charge was appropnate, the Bureau stated that IN the case of intral ATA FX service, "it is
clear tat only one access point exjsts; the access pgipt has ssmply been linked to the customer's
serving office by a regular loop joined o an FX iine."*”

Y See ep. NARUCY FCC 73T F.2d ar 103,
M
See BellSouth Br. ai Exhibil : : : ;
Com B i N r 3
[ o6t s cations, Toe i {affidavit of Richard Memiman. Manager., Pricing, Bell South

o

© Bl Correcrors, Ing v Pagific 8edl 10 FCC Red ar 2305,

N ..
g oar Z308
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Federal Communications Commission DA D02-250

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington. DC 20554

Meuntain Communications, Inc.. )
Complanant, i
v, ) File No. EB-00-MD-017
Qwest Comrnunications Inzernational. Inc., j
Defencant. 3
MEMORANDUM OPINION AND ORDER
| Adopted; January 31, 2002 Released: Febmary 4, 2002

By the Chuef, Enforcernent Burean:
I INTRODUCTION

i la this Memorandurn Opmion and Order, we deny the above-captioned forma]
comrplainr thar Mountain Communications, Inc. (“Moumain”) filed against Qwest Communications
International {nc. (“Qwest”, formerly U § West Communications, Inc.) pursuant to section 208 of
e Tommunicarions At of 1924, as amended (the “Act™).' Mountain, a Commercial Mobile
Radin Service ("CMRS") paging provider, alleges that Qwest violated sections S1.703(b} ahd
$1,709(h) of the Commission’s rules® by charging Mountain for transporting certau rafic.’

' 37 U8 C § 208 Qwesiisthe successor to U § WEST Communications, [ne., fellowing the companies” June
30. 2000 merger. See Qwest Commuricaiions International, inc. and U 5§ WEST. Inc., Applicanany for Traksjer of
Conrol of Domestic and fnternagonal Sections 214 and 310 Authorzations and Application to Trarsfer Conprof
o'y Submaring Cable Londing Licernse. Memorandumt Opinion and Order. |5 FCC Red {1909 (2000). Although
rmuch of the conduct at 15s0e occurred Hefore the merzer, we refer to the defendant only as “Qwest™ in this order.

3

See 47 PR35 51.703¢0)and 51.709b)
! Mountain zisc allegec in i camplaint thar Qwest vidlated seetion §1.305 ofthe Commission's rules. 47 C.F.K.
$ 27 305, an€ s=etions 201, 251, and 252 of the AcL 47 U.S C. §§ 201, 251, 232, by failing o negonaeE an :
IMETIDME e ion seTeement with Mouniain in good fath. See Formal Comelzaint of Mountain Communications. e, File
Ne ZB-O0-MD-0(7 et L2418 (filed Sep. 11, 2000) 1~ Mounrqen Compigin:"), Howevern, we previous!y distmissed

these claims withoul prejudice or procedusz] grounds. See Leter Ruling from Frasik G. Lamancusa, Deputy Chi-::'f‘
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PUBLIC SERVICE COMMISSION
WEST VIRGINIA
CHARLESTON

CASE NO 02-0254-T-C
NORTH COUNTY COMMUNICATIONS COW.,

Complainant.
\

VERIZON WEST VIRGINIA INC.,
Defendant
CASE NO 02-0722-T-CN

NYNEX LONG DISTANCE COMPANY. dba
VERIZON ENTERPRISE SOLUTIONS.

CA SENO.02-0723-T-CN

BELL ATLANTIC COMMUNICATIONS: INC., dba
VERJZON LONG DISTANCE.

COMMISSION STAFF'S PROPOSED FINDINGS OF FACT

AND CONCLUSIONS OF LAW



Commuission Staff (Staff), by the undersigned counsel, hereby submirs its proposed
findings of fact and conclusions of law in these consolidated proceedings in accordance
wirh the Commission’s October 18, 2002_ bench order governing post-hearing procedural

marters.

PROPOSED FINDINGS OF FACT
BACKGROUND

I North County Communications Corporation {(“NCC™) is certificated to provide
compeutive local exchange telecommunications service in West Virginia. See
“Recommended Decision. = North County Comms.; Case No. 00-0502-T-CN (July 21.
2000; Final, Aug. 10, 2000}.

2. Verizon West Virginia Inc. (Venizon-WV) is an incumbent local exchange carrier
(*ILEC™), subject to the duties applicable to [LECs under the Communications Act of 1934,
as amended. including those set forth in Sections 231(b) and (c) of the Act. Verizon is a

Bell operating company (BOC) as defined in Section 153{35).

3 Venizon Services Corporation provides interconnection services to various regional
BOCs in the Verizon termiory throughout the United States, including Verizon West
Virginia Inc. (collectively, the companies will he referred to as Verizon) Tr. III, at 194-
195,

4 Verzon-WYV is a local exchange carrier {LEC) within its service territory in West
Virginia, as defined in Section 153(44) of the Communications Act of 1934, as amended
{the Act). See 47 U.S.C.§ 153(44).

INTERCONNECTION NEGOTIATIONS

s NCC submatted a request to negotiate an [CA for West Virginia to Bell Atlantic
Corporation (BAC) — Verizon-WV's parent corporation at the time — on Apnl 4, 2000.
MCC Exh. 3A_ p. |; Tr. |. at 31-45.



